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SMITH, ADMINISTRATOR, NEW YORK CITY HUMAN
RESOURCES ADMINISTRATION, T anL. v. OR-
GANIZATION OF FOSTER FAMILIES FOR
EQUALITY & REFORM ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

No. 76-180. Argued March 21, 1977—Decided June 13, 1977%

In this litigation appellees, individual foster parents and a foster parents
orgamzation, sought declaratory and mjunctive relief against New
York State and New York City officials, alleging that the statutory
and regulatory procedures for removal of foster children from foster
homes violated the Due Process and Equal Protection Clauses of the
Fourteenth Amendment. Under the New York Social Services Law
the authorized placement agency has diseretion to remove the child
from the foster home, and regulations provide for 10 days’ advance
notice of removal. Objecting foster parents may request a conference
with the Social Services Department where the foster parent may appear
with counsel to be advised of the reasons for removal and to submit
opposing reasons. Within five days after the conference the agency
officzal must render a written decision and send notice to the foster
parent and agency If the child 1s removed after the conference the
foster parent may appeal to the Department of Socmal Services, where
a full adversary admimstrative hearing takes place, and the resultant
determination 1s subject to judicial review. Removal 15 not stayed
pending the hearing and judicial review. New York City provides
additional procedures (SSC Procedure No. 5) to the foregoing statewide
scheme, under which m Heu of or in addition to the conference
the foster parents are entitled to a full tnal-type preremoval hearmg
if the child 1s bemg transferred to another foster home. An additional
statewide procedure 18 provided by N. Y. Soc. Serv Law § 392 whereby
a foster parent may obtamn preremoval judicial review of an agency

*Together with No. 76-183, Shapiro, Exzecutive Dwrector, New York
State Board of Socwal Welfare, et al. v. Orgamization of Foster Families
for Bquality & Reform et dal., No. 76-5198, Rodrguez et al. v Orgamza-
tion of Foster Families for Equality & Reform et al., and No. 76-5200,
Gandy et dl. v. Orgamzation of Foster Families for Equality & Reform
et al., also on appeal from the same court.
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decision to remove a child who has been m foster care for 18 months
or more. The District Court held that the State’s preremoval proce-
dures are constitutionally defective and that “before a foster child
can be peremptorily transferred to another foster home or to
the natural parents he 1s entitled to [an admimstrative] hearmng
at which all concerned parties may present any relevant informa-
tion ?  Buch a hearmg would be held automatically, and before an
officer free from contact with the removal decision who could order that
the child remam with the foster parents. Appellees contended that
when a child has lived 1n a foster home for a year or more a psychologi-
cal tie 15 created between the child and the foster parents that constitutes
the foster family the child’s “psychological family,” giving the family
a “liberty interest” m its survival as a unit that 1s protected by the
Fourteenth Amendment. The District Court, avoiding the “novel”
question of whether the foster home 1s entitled to the same constitu-
tional deference as the biological family, held that the foster child
had an independent right to be heard before bemg condemned to
suffer “grievous loss.” Held.

1. The District Court erred m finding that the “grnevous loss” to
the foster child resulting from an improvident removal decision 1mpli-
cated the due process guarantee, as the determining factor is the
nature of the interest mvolved rather than its weight. Meachum v.
Fano, 427 U. S. 215, 224, Board of Regents v. Roth, 408 U. 8. 564,
570-571. Pp. 840-841.

2. The challenged procedures are constitutionally adequate even were
it to be assumed that appellees have a protected “liberty mterest”
under the Fourteenth Amendment. The procedures employed by the
State and New York City satisfy the standards for determinmng the
sufficiency of procedural protections, taking into consideration the factors
enumerated 1 Mathews v. Eldrdge, 424 U. 8. 319, 335: (1) the
private interest that will be affected by the official action; (2) the
nisk of an erroneous deprivation of such interest through the procedures
used, and the probable value, if any, of additional or substitute
procedural safeguards; and (3) the government’s interest, mcluding the
function mvolved and the fiscal and admimstrative burdens that the addi-
tional or substitute procedural requirement would entail. Pp. 847-856.

418 F Supp. 277, reversed.

Brennan, J., delivered the opmon of the Court, in which WeITE,
MAaRSHALL, BLACKMUN, PowEeLL, and StevENS, JJ., jomed. STEWART, J.,
filed an opmion concurring m the judgment, m which Bureer, C. J., and
RemNQUIST, J., jomned, post, p. 856.
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Marw L. Marcus, Assistant Attorney General of New York,
argued the cause for appellants mm Nos. 76-180 and 76-183.
With her on the briefs for appellants in No. 76-183 were Lous
J Lefkowitz, Attorney General, Samuel A. Hirshowitz, First
Assistant Attorney General, and Mark C Rutzick, Assistant
Attorney General. W Bernard Richland, Leonard Koerner,
and Elliot P Hoffman filed briefs for appellants m No. 76-180.
Lowise Gruner Gans argued the cause for appellants in No.
76-5193. With her on the brief was Marttie L. Thompson.
Helen L. Buttenuneser argued the cause for appellants i No.
76-5200. With her on the briefs was Ephraun London.

Marcwa Robwnson Lowry argued the cause for appellees m
all cases. With her on the brief were Rena K. Uviller and
Martwn Guggenhevm.t

Mg. Justice BrReNNAN delivered the oprmmion of the Court.

Appellees, individual foster parents* and an organmization of
foster parents, brought this civil rights class action pursuant
to 42 U 8. C. §1983 m the United States District Court for

4Paul Piersma filed a brief for the National Juvenile Law Center as
amicus curige urgmg reversal.

Joseph Goldstemn, Sonja Goldstemn, Robert A. Burt, Paul D Geuwnrtz,
and Stephen Wizner filed a brief for A Group of Concerned Persons for
Children as amic: curiee urging affirmance.

Briefs of amicy curiae were filed by William B. Haley for the Community
Service Society of New York; by Michael J Dale, Gene B. Mechanw,
and Carol Skerman for the Legal Aid Society of New York City, Juvenile
Rights Division, and by Herbert Teitelbaum for the Puerto Rican Family
Institute, Inc., et al.

1 Appellee Madelemne Smith 1s the foster parent with whom Ere and
Danelle Gandy have been placed smee 1970. The Gandy children, who
are now 12 and 9 years old respectively, were voluntarily placed mn foster
care by their natural mother m 1968, and have had no contact with her
at least smce bemg placed with Mrs. Smith. The foster-care agency has
sought to remove the children from Mrs. Smith’s care because her arthritis,
m the agency’s judgment, makes it difficult for her to continue to pro-
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the Southern District of New York, on their own behalf and
on behalf of children for whom they have provided homes
for a year or more. They sought declaratory and injunctive
relief against New York State and New York City officials?

vide adequate care. A foster-care review proceeding under N. Y. Soc.
Serv Law §392 (McKinney 1976), see nfro, at 831-832, resulted m an
order, subsequent to the decision of the District Court, directing that foster
care be continued and apparently contemplating, though not specifically
ordering, that the children will remamn m Mrs. Smith’s care. In re Gandy,
Nos. K-2663/74S, K-2664/74S (Fam. Ct. N. Y. Cty., Nov 22, 1976).

Appellees Ralph and Chrstiane Goldberg were the foster parents of
Rafael Serrano, now 14. His parents placed him in foster care volun-
tarily m 1969 after an abuse complamnt was filed agamst them. It 1s al-
leged that the agency supervising the placement had informally indicated
to Mr. and Mrs. Goldberg that it intended to transfer Rafael to the home
of his aunt 1n contemplation of permanent placement. This effort has
apparently failed. A petition for foster-care review under Soc. Serv Law
§392 filed by the agency alleges that the Goldbergs are now separated,
Mrs. Goldberg having moved out of the house, taking her own child but
leaving Rafael. The child 1s now 1n a residential treatment center, where
Mr. Goldberg continues to visit him. App. to Reply Brief for Appellants
m No. 76-180.

Appellees Walter and Dorothy Lhotan were foster parents of the four
Wallace sisters, who were voluntarily placed in foster care by their mother
1 1970. The two older girls were placed with the Lhotans m that year,
their two younger sisters mm 1972. In June 1974, the Lhotans were
informed that the agency had decided to return the two younger girls to
their mother and transfer the two older girls to another foster home. The
agency apparently felt that the Lhotans were too emotionally involved with
the girls and were damaging the agency’s efforts to prepare them to return
to their mother. The state courts have ordered that all the Wallace
children be returned to their mother, State ex rel. Wallace v. Lhotan, 51
App. Div 2d 252, 380 N. Y. S. 2d 250, appeal dismissed and leave to
appeal denied, 39 N. Y. 2d 705 (1976). We are told that the children
have been returned and are adjusting successfully Reply Brnef for
Appellants m No. 76-5200, pp. 1a-10a.

2 Defendants in the District Court included various New York State
and New York City child welfare officials, and officials of a voluntary
child-care agency and the Nassau County Department of Social Services.
The latter two defendants have not appealed.
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alleging that the procedures governing the removal of foster
children from foster homes provided m N. Y Soc. Serv Law
§§ 383 (2) and 400 (McKinney 1976), and m 18 N. Y C.R. R.
§ 450.14 (1974) violated the Due Process and Equal Protec-
tion Clauses of the Fourteenth Amendment.®* The Daistrict

3New York Soc. Serv Law §383 (2) (McKinney 1976) provides:

“The custody of a child placed out or boarded out and not legally
adopted or for whom legal guardianship has not been granted shall be
vested durmg his minority, or until discharged by such authorized agency
from its care and supervision, in the authornzed agency placing out or
boarding out such child and any such authorized agency may in its disere-
tion remove such child from the home where placed or boarded.”

New York Soc. Serv Law § 400 (McKinney 1976) provides:

“Removal of children

“l. When any child shall have been placed mn an mstitution or m a
family home by a commissioner of public welfare or a city public welfare
officer, the commussioner or city public welfare officer may remove such
child from such imstitution or family home and make such disposition of
such child as 1s provided by law

“2. Any person aggrieved by such decision of the commussioner of
public welfare or city welfare officer may appeal to the department, which
upon receipt of the appeal shall review the case, shall give the person
making the appeal an opportunity for a fair hearing thereon and within
thirty days render its decision. The department may also, on its own
motions, review any such decision made by the public welfare official.
The department may make such additional investigation as it may deem
necessary All decisions of the department shall be binding upon the
public welfare district mvolved and shall be complied with by the public
welfare officials thereof.”

Title 18 N. Y. C. R. R. §450.14, which was renumbered § 450.10 as of
September 18, 1974, provides:

“Removal from foster family care. (a) Whenever a socal services
official of another authorized agenecy acting on his behalf proposes to
remove 2 child m foster family care from the foster family home, he
or such other authorized agency, as may be appropmate, shall notify
the foster family parents, m writing of the intention to remove such
child at least 10 days prior to the proposed effective date of such removal,
except where the health or safety of the child requires that he be removed
mmediately from the foster family home. Such notification shall further
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Court appomted mdependent counsel for the foster children to
forestall any possibility of conflict between their mterests and
the mterests asserted by the foster parents* A group of

adwvise the foster family parents that they may request a conference with
the social services offical or a designated employee of his social services
department at which time they may appear, with or without a repre-
sentative to have the proposed action reviewed, be advised of the reasons
therefor and be afforded an opportunity to submit reasons why the child
should not be removed. Each social services official shall instruet and
require any authorized agency acting on his behalf to furmsh notice m
accordance with the provisions of this section. Foster parents who do
not object to the removal of the child from theirr home may waive m
writing therr night to the 10 day notice, provided, however, that such
waiver shall not be executed prior to the social services official’s deter-
mination to remove the child from the foster home and notifymg the
foster parents thereof.

“(b) Upon the receipt of a request for such conference, the social serv-
1ces official shall set a time and place for such conference to be held
within 10 days of receipt of such request and shall send written notice of
such conference to the foster family parents and thewr represemtative, if
any, and to the authorized agency, if any, at least five days prior to the
date of such conference.

““(c) The social services official shall render and issue lis decision as
expeditiously as possible but not later than five days after the conference
and shall send a written notice of hs decision to the foster family parents
and their representative, if any, and to the authorized agency, if any
Such decision shall advise the foster family parents of their night to appeal
to the department and request a fair hearmng m accordance with section
400 of the Social Services Law

“(d) In the event there 1s a request for a conference, the child shall
not be removed from the foster family home until at least three days
after the notice of decision 1s sent, or prior to the proposed effective date
of removal, whichever occurs later.

“(e) In any agreement for foster care between a social services official
or another authorized agency acting on s behalf and foster parents,
there shall be contamned theremn a statement of a foster parent’s rights
provided under this section.”

*Jomnt App. to Jurisdictional Statements 54a. See Orgamization of
Foster Families v. Dumpson, 418 F Supp. 277, 278 (SDNY 1976).
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natural mothers of children 1n foster care ® were granted leave
to mtervene® on behalf of themselves and others similarly
sttuated.”

A divided three-judge District Court concluded that “the
pre-removal procedures presently employed by the State are
constitutionally defective,” holding that “before a foster child
can be peremptorily transferred from the foster home 1n
which he has been living, be 1t to another foster home or to the
natural parents who mitially placed him in foster care, he 1s
entitled to a hearing at which all concerned parties may
present any relevant information to the admimistrative deci-
sionmaker charged with determining the future placement of
the child,” Organization of Foster Families v. Dumpson, 418
F Supp. 277, 282 (1976) Four appeals to this Court were
taken from the ensuing judgment declaring the challenged
statutes unconstitutional and permanently enjomning thewr

5 Intervenor Naom: Rodriguez, who 1s blind, placed her newborn son
Edwm 1n foster care mn 1973 because of marital difficulties. When Mrs.
Rodriguez separated from her husband three months later, she sought
return of her child. Her efforts over the next mmme months to obtam
return of the child were resisted by the agency, apparently because it
felt her handicap prevented her from providing adequate care. Even-
tually, she sought return of her child m the state courts, and finally
prevailed, three years after she first sought return of the child. Rodriguez
v Dumpson, 52 App. Div 2d 299, 383 N. Y. S. 2d 833 (1976). The
other named mtervenors describe similar instances of voluntary place-
ments during family emergencies followed by lengthy and frustrating at-
tempts to get their children back.

6 The mtervemng natural parents argue 1 this Court that the District
Court erred in not permitting them to rase certamn defenses. In view
of our disposition of the case, we find it unnecessary to reach this ssue.

7In an opmion handed down at the same time as its decision on the
merits, the District Court granted class certification to appellee foster
parents, the named children, and the mtervening natural parents. Jomt
App. to Junsdictional Statements 42a. See Orgamzation of Foster Fam-
lies v Dumpson, supra, at 278 n. 3. Appellants mm No. 76-5193 challenge
the class certification of the children. We perceive no error.
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enforcement. The New York City officials are appellants mn
No. 76-180. The New York State officials are appellants m
No. 76-183. Independent counsel appomted for the foster
children appeals on their behalf in No. 76-5200. The inter-
vening natural mothers are appellants mn No. 76-5193. We
noted probable jurisdiction of the four appeals. 429 U S. 883
(1976). We reverse.
I

A detailed outline of the New York statutory system regu-
lating foster care 1s a necessary preface to a discussion of the
constitutional questions presented.

A

The expressed central policy of the New York system
18 that “it 1s generally deswrable for the child to remam
with or be returned to the natural parent because the child’s
need for a normal family life will usually best be met
the natural home, and parents are entitled to bring up
therr own children unless the best interests of the child
would be thereby endangered,” Soc. Serv Law § 384D (1) (a)
(i) (MeKinney Supp. 1976-1977). But the State has opted
for foster care as one response to those situations where the
natural parents are unable to provide the “positive, nurturing
family relationships” and “normal family life in a permanent
home” that offer “the best opportunity for children to develop
and thrive.,” §§384-b (1)(b), (1)(a)(d).

Foster care has been defined as “[a] child welfare service
which provides substitute family care for a planned period
for a child when his own family cannot care for him for a
temporary or extended period, and when adoption 1s neither
deswrable nor possible.” Child Welfare League of America,
Standards for Foster Family Care Service 5 (1959).2 Thus,

8 The term “foster care” 1s often used more generally to apply to any
type of care that substitutes others for the natural parent i the parental
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the distinctive features of foster care are, first, “that 1t 1s care
m a family, 1t 1s noninstitutional substitute care,” and, second,
“that 1t 1 for a planned period—either temporary or extended.
This 1s unlike adoptive placement, which implies a permanent
substitution of one home for another.” Xadushin 355.
Under the New York scheme children may be placed n
foster care either by voluntary placement or by court order.
Most foster-care placements are voluntary® They occur
when physical or mental illness, economic problems, or other
family crises make 1t 1mpossible for natural parents, particu-
larly single parents, to provide a stable home life for therr
children for some limited period.** Resort to such placements

role, meluding group homes, adoptive homes, and mstitutions, as well as
foster family homes. A. Kadushin, Child Welfare Services 355 (1967)
(hereafter Kadushin) Cf. Mnookin, Foster Care—In Whose Best Inter-
ests?, 43 Harv Educ. Rev 599, 600 (1973) (hereafter Mnookin I) Since
this case 1s only concerned with children i foster family homes, the term
will generally be used here m the more restricted sense defined m the
text.

9 The record indicates that as many as 809% of the children 1n foster
care n New York City are voluntarily placed. Deposition of Prof.
David Fanshel, App. 178a. But cf. Child Welfare Information Serv-
1ces, Charactenistics of Children mn Foster Care, New York City Reports,
Table No. 11 (Deec. 31, 1976). Other studies from New York and else-
where varously estimate the percentage of voluntary placements between
509% and 90%. See, e. g., Mnookin I 601, Areen, Intervention Between
Parent and Child: A Reappraisal of the State’s Role in Child Neglect and
Abuse Cases, 63 Geo. L. J. 887, 921-922, and n. 185 (1975), Levme,
Caveat Parens: A Demystification of the Child Protection System, 35
U Pitt. L. Rev 1,29 (1973)

10 Experienced commentators have suggested that typical parents m
this situation might be “[a] divorced parent in a financial bind, an unwed
adolescent, mother still too immature to rear a child, or a welfare mother
confronted with hospitalization and therefore temporarily incapable of
caring for her child.” Weiss & Chase, The Case for Repeal of Section
383 of the New York Social Services Law, 4 Colum. Human Rights L. Rev
325, 326 (1972). A leading text on child-care services suggests that
“[flamily disruption, marginal econome circumstances, and poor health”
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1s almost compelled when 1t 1s not possible 1n such circum-
stance to place the child with a relative or friend, or to pay
for the services of a homemaker or boarding school.
Voluntary placement requires the signing of a written
agreement by the natural parent or guardian, transferring
the care and custody of the child to an authorized child wel-
fare agency ™ N.Y Soc. Serv Law § 384-a (1) (McKinney
Supp. 1976-1977) Although by statute the terms of such
agreements are open to negotiation, § 384-a (2)(a), it 1s con-
tended that agencies require execution of standardized forms.
Brief for Appellants m No. 76-5193, p. 25 n. 17 See App.
63a—~64a, 65a-67a. The agreement may provide for return of
the child to the natural parent at a specified date or upon
oceurrence of a particular event, and if 1t does not, the child
must be returned by the agency, in the absence of a court
order, within 20 days of notice from the parent. §384-a

(2)(a).**

are prmeipal factors leading to placement of children m foster care.
Kadushin 366. Other studies suggest, however, that neglect, abuse, aban-
donment and exploitation of children, which presumably account for
most of the children who enter foster care by court order, see nfra, at
828, are also mvolved 1n many cases of voluntary placement. See nfra,
at 834, Kadushm 366.

11 “Authorized agency” 1s defined m N. Y. Soc. Serv Law § 371 (10)
(McKinney 1976) and “includes any local public welfare children’s bureau,
such as the defendants New York City Bureau of Child Welfare and
Nassau County Children’s Bureau, and any voluntary child-care agency
under the supervision of the New York State Board of Social Welfare,
such as the defendant Catholic Guardian Society of New York.” 418 F
Supp., at 278 n. 5.

An amicus curiae brief states that m New York City, 85% of the
children 1 foster care are placed with voluntary child-care agencies licensed
by the State, while most children i1 foster care outside New York City
are placed directly with the local Department of Social Services. Brief for
Legal Aid Society of City of New York, Juvenile Rights Division, as
Amicus Cunae 14 n. 22.

12 Before enactment of § 384-a m 1975, the natural parent who had
voluntarily placed a child i foster care had no automatic nght to return
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The agency may mamtain the child in an mstitutional set-
ting, §§374-b, 374-¢, 374-d (McKinney 1976), but more
commonly acts under 1ts authority to “place out and board
out” children m foster homes. §374 (1).*®* Foster parents,
who are licensed by the State or an authorized foster-care
agency, $§8§ 376, 377, provide care under a contractual arrange-
ment with the agency, and are compensated for their services.
See I8 N. Y C. R. R. §§606.2, 606.6 (1977), App. 76a, 8la.
The typical contract expressly reserves the right of the agency
to remove the child on request. 418 F Supp., at 281, App.
76a, 79a. See N. Y Soc. Serv Law §383 (2) (McKinney
1976) * Conversely, the foster parent may cancel the agree-
ment at will.*®

The New York system divides parental functions among
agency, foster parents, and natural parents, and the definitions
of the respective roles are often complex and often unclear.*

of the child. If the agency refused eonmsent for the return of the child
to the parent, the parent’s only remedy was to seek a writ of habeas
corpus. N. Y. Civ Prac. Law § 7001 et seq. (McKinney 1963), N. Y.
Family Court Act § 651 (McKinney 1975). When the parent did not
mvoke this remedy, the child would remam 1n foster care. See Weiss &
Chase, supra, n. 10, at 326-327, 333-334.

13 The record indicates that at the end of 1973, of 48,812 children m
foster care under the supervision of the New York State Board of Social
Welfare and the New York State Department of Social Services, 35,287
(about 729%) were placed 1 foster family homes, and the rest m mstitu-
tions or other facilities. App. 117a.

14 Such contractual provisions are apparently also characteristic of foster-
care arrangements i other States. See, e. g., Mnookm I 610.

15 See, e. g., the case of appellees Ralph and Christiane Goldberg, n. 1,
supra. Evidence m the record mndicates that as many as one-third of all
transfers within the foster-care system are at the request of the foster
parents. Affidavit of Carol J. Parry, App. 90a.

16 The resulting confusion not only produces anomalous legal relation-
ships but also affects the child’s emotional status. The foster child’s
loyalties, emotional mvolvements, and responsibilities are often divided
among three adult authority figures—the natural parents, the foster
parent, and the social worker representing the foster-care agency See,
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The law transfers “care and custody” to the agency, § 384—a,
see also § 383 (2), but day-to-day supervision of the child and
his activities, and most of the functions ordinarily associated
with legal custody, are the responsibility of the foster parent.*
Nevertheless, agency supervision of the performance of the
foster parents takes forms indicating that the foster parent
does not have the full authority of a legal custodian.®* More-
over, the natural parent’s placement of the child with the
agency does not surrender legal guardianship, ** the parent

e. g., Kadushin 387-389; see also Mnookin I 624, Wald, State Interven-
tion on Behalf of “Neglected” Children: Standards for Removal of Chil-
dren from Theirr Homes, Monitoring the Status of Children m Foster Care,
and Termmation of Parental Rights, 28 Stan. L. Rev 623, 645 (1976)
(hereafter Wald), E. Weinstemn, The Self-Image of the Foster Child 15
(1960).

17 “Legal custody 1s concerned with the nghts and duties of the person
(usually the parent) having custody to provide for the child’s daily needs—
to feed him, clothe him, provide shelter, put lim to bed, send him to
school, see that he washes his face and brushes his teeth.” Xadushin
354-355. Obwiously, performance of these functions directly by a state
agency 1s mmpractical.

18 “The agency sets limits and advances directives as to how the foster
parents are to behave toward the child—a situation not normally encoun-
tered by natural parents. The shared control and responsibility for the
child 1s clearly set forth i the instruction pamphlets issued to foster
parents.” Id., at 394. Agencies frequently prohibit corporal pumishment;
require that children over a certain age be given an allowance; forbid
changes m the child’s sleeping arrangements or vacations out of State
without agency approval; require the foster parent to discuss the child’s
behavioral problems with the agency Id., at 394-395. Furthermore,
since the cost of supporting the child 15 borne by the agency, the respon-
sibility, as well as the authority, of the foster parent 1s shared with the
agency [bud.

19 Voluntary placement in foster care 1s entirely distinct from the “sur-
render” of both “the guardianship of the person and the custody” of a
child under Soc. Serv Law §384, which frees the child for adoption.
§384 (2). “Adoption 1s the legal proceeding whereby a person takes
another person mto the legal relation of child and thereby acquires the
rights and mecurs the responsibilities of parent in respect of such other
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retains authority to act with respect to the child i certam
circumstances.”® The natural parent has not only the right
but the obligation to wisit the foster child and plan for his
future; failure of a parent with capacity to fulfill the obliga-
tion for more than a year can result in a court order termi-
nating the parent’s rights on the ground of neglect. §§ 384-b
(4), (7) See also §384-b (5), N. Y Dom. Rel. Law § 111
(McKinney Supp. 1976-1977), N. Y Family Court Act § 611
(MecKinney Supp. 1976-1977)

Children may also enter foster care by court order. The
Family Court may order that a child be placed m the custody
of an authorized child-care agency after a full adversary judi-
cial hearing under Art. 10 of the New York Family Court Act,
if 1t 1s found that the child has been abused or neglected by
his natural parents. §8§ 1052, 1055. In addition, a minor
adjudicated a juvenile delinquent, or “person m need of super-
vision” may be placed by the court with an agency §§ 753,
754, 756. The consequences of foster-care placement by court
order do not differ substantially from those for children volun-
tarily placed, except that the parent s not entitled to return
of the child on demand pursuant to Soc. Serv Law § 3843 (2)
(a), termiation of foster care must then be consented to by
the court. § 383 (1) **

person.” N.Y.Dom. Rel. Law § 110 (McKinney 1964). A child may also
be freed for adoption by abandonment or conmsent. §111 (McKinney
Supp. 1976-1977), Soc. Serv Law § 384-b.

20 “T A|lthough the agency usually obtamns legal custody in foster family
care, the child still legally ‘belongs’ to the parent and the parent retams
guardianship. This means that, for some crucial aspects of the child’s
life, the agency has no authority to act. Only the parent can consent to
surgery for the child, or consent to his marmage, or permit s enlistment
1 the armed forces, or represent him at law.” XKadushin 355. But see
Soc. Serv Law § 383-hb.

21 The agreement transferring custody to the agency must imform the
parent of these obligations. §§ 884-a (2) (¢) (iii), (iv).

22 The Family Court 1s also empowered permanently to sever the ties



SMITH v. ORGANIZATION OF FOSTER FAMILIES 829
816 Opmion of the Court

B

The provisions of the scheme specifically at i1ssue i this
litigation come mto play when the agency having legal cus-
tody determines to remove the foster child from the foster
home, either because 1t has determined that 1t would be 1n
the child’s best mterests to transfer him to some other foster
home, or to return the child to his natural parents in accord-
ance with the statute or placement agreement. Most children
are removed 1 order to be transferred to another foster home.*
The procedures by which foster parents may challenge a re-
moval made for that purpose differ somewhat from those where
the removal 1s made to return the child to his natural parent.

Section 383 (2), n. 3, supra, provides that the “authorized
agency placing out or boarding [a foster] child may m
1ts discretion remove such child from the home where placed
or boarded.” Admmistrative regulations implement this pro-
vision. Th